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Learning Objectives

Learning Objectives

•Gain an understanding 
of essential steps in 
processing a freedom of 
information requests
•Tips on keeping FOI 
customer service 
oriented
•Review of processing 
“checklists”

Agenda

•Request/Clarification
•Transferring/Forwarding
•Frivolous/Vexatious 
Requests
•Record Search/Time 
Extensions
•Concept of Severability
•Fee Estimates
•Record Review/Decision 
Making
•Preparing Briefing 
Material
•The Decision Letter 
•Issues Management



Culture of Openness
Premier’s Memo to Ministers and Deputy 

Ministers in June 2004:
“As Premier, I believe the importance of the Freedo m of 
Information and Protection of Privacy Act cannot be  
overstated.  Consistent with that Act, our governme nt should 
ensure that information requested of it should cont inue to be 
made public unless there is a clear and compelling reason not 
to do so.”

Followed by a memo in December 2004 from Chair of 
Management Board (the Minister responsible for the Act) and 
Attorney General re-enforcing Premier’s statement

Directs ministries to review their disclosure practices under the Act 
to make sure the principle of openness is applied

In her 2004 Annual Report the Commissioner calls for a “Culture 
of Openness”

Applauds the Premier and Ministers for their letters



Speedy & Open Communications

•Call requester as early as possible -
early contact is very helpful   

•Listen, explain, review, build rapport

•Assist with request 
formulation/reformulation

•Clarify and Narrow request

•Establish timing expectations with 
requester

•Inform/explain delays

•Establish expectations on release

•Keep requester informed throughout 
process



Customer Service
•Remember to always use plain language

•Explain, inform, educate on process, law, govt

•Difficult Clients

•uncommunicative, accusatory/aggressive, grieving

•Be professional, polite - address real needs

•Avoid being smooth but unhelpful

•Stay professional, stay professional, stay profes...

•Start fresh

•Speak their language

•Look for alternatives, compromises, be flexible

•Train Staff



What is a Request ?

SECTION 24(1)/17(1)  REQUIRES THAT A 

REQUEST:

Must be made in writing 

Provides sufficient detail to locate records

Include a $5.00 application fee

Should state information is requested 
under the Act



Request Receipt & Clarification

Records must exist at time request submitted –
no obligation to create a record
Date of request considered received is “end 

date” for purposes of search unless otherwise 
specified
30 day “clock” starts day after request is 

received
Anyone can make a request – not limited by 

citizenship/place of residence
Right of access may be exercised by:

Personal representative for deceased individuals (for 
administration of estate)
Individual with lawful custody for child under 16
Guardian appointed by person’s attorney for 

incapacitated
Individual with expressed written consent 



Clarification: S 24(2)/17(2)

� Institutions must clarify a request if it is not 
clear

� What does the requester want? 

� Read the request, talk to the requester

� Request can be clarified, narrowed not 
widened

� Is cost/timing an issue?

� Know the institution’s position on release

� Use conference calls and meetings 

� Bring in neutral 3d parties, experts &c.

� Stress advantages to the requester – time 
savings/fee reduction



Clarification: S 24(2)/17(2)

� Be innovative: alternate sources, other 
information

� Confirm all agreements in writing 
immediately

� Use close-by letters when seeking 
clarification in writing 

� 30-day clock is re-set on clarification date



Acknowledgement Letter

Re-state request or confirm clarification

Acknowledge receipt of application fee or seek 
fee

Advise processing fees may be charged 
(include copy of fee schedule) –

If a reply (clarification, fee) is required advise 
request is suspended - include close-by date

Include contact information



Forwarding S. 25/18 FOI

If institution does not have requested record 
and knows of another institution that does it 
must transfer the request

Must be done within 15 days – receiving 
institution has remainder of 30 days to respond 
- so forward a.s.a.p – give receiving institution a 
“heads-up”

Can be transferred between FIPPA and 
MFIPPA institutions but not Federal government

Requester must be given written notice of 
transfer



Transferring S25/18
Institutions sometimes have copies of 

records in their files created by other 
institutions

When another institution has greater 
interest the record and request are 
transferred

As with “forwarding” this must be done 
within 15 days

When forwarding is not possible (e.g.  
records created by Federal Govt.) than a 
consultation can be initiated  

Time extension permitted for 
consultations



Frivolous & Vexatious Requests S 27.1/20.1

CRITERIA:

No reasonable ground for 
request

Purpose is not legitimate –
designed to harass

When process is used more 
than once to revisit an issue 
previously addressed



Frivolous & Vexatious Requests S 27.1/20.1

If a request is declared frivolous and 
vexatious the requester must be 
informed:

The request is deemed frivolous and 
vexatious and will not be responded 
to;

The reasons why it is considered 
frivolous and vexatious

They have a right of appeal to the 
IPC



Routine Disclosure (RD)

The routine or automatic release of general records 
informally or under FOI requests

Promoted by IPC as an efficient, cost-effective means of 
providing public access

Review record holdings for:

Records frequently requested

Records disclosed without exemptions

Information available via statutory requirement

Records that can be modified (severed) for release

Put system in place for review of any new records to 
determine accessibility 

Could be a source of revenue



Active Dissemination

The periodic release of general records 
in the absence of a request

As with RD - review holdings for records 
that could be actively disseminated

Web sites are effective AD forums

The Act has a discretionary exemption 
for records publicly available



Continuing Access S24(3)(4)

Allows for periodic access to records for 
a period of up to two years (UNDER 
FIPPA ONLY)

Only applicable to records produced in a 
“series”

Institution sets schedule 

New request opened automatically 
based on schedule 

Application fee must be paid each time 
new request is opened



Record Search
Ensure a clear understanding of request and 

time frame prior to search

All programs and staff involved in issue must 
be identified and participate  

Create a record search file (red)

Copy of request

Tracking sheet to record search time for fee 
calculation

Ensure all media (e.g. hard copy and electronic 
files) is considered

Establish due date for 
records/recommendations

Those responsible for search should be 
prepared to sign an affidavit if required



Time Extension S27/20

Time Extension S27/20Two circumstances:

VOLUMINOUS REQUESTS
a) Request for large number 

of records or requires search 
large number of records and 
meeting time limit would 
unreasonably interfere with 
operations



Time Extension S27/20

CONSULTATIONS
b) Consultations with person 
outside institution necessary to 
comply and cannot reasonably 
be completed within time limit

Can involve consultations 
between institutions but not 
within institutions



Time Extension S27/20

Avoid waiting to 30th. day to take 
extension – contract requester to discuss 

Notice to requester of time extension 
must include:

Length of the extension
Explanation of need for extension
Notice of the right to ask the IPC to 

review the decision to extend time

Only one time extension permitted



Conducting Third Party Notice

Before releasing 3rd party (s. 17/10) or 
personal information (s. 21/14)

Must notify affected parties under s. 28/21:

Inform requester of notice process and of delay

Inform affected party(ies), describe/send record

Request affected party representations on 
disclosure

30 Day processing time in M/FIPPA suspended:

Affected party has 20 days to reply to notice

Institution has 10 days to make decision on reply

Delay record release 30 days to allow 3d party 
appeal

Verify that there is no 3rd party appeal with the 
IPC before releasing any records (31st day)

Can limit delay by seeking written consent to 
release at the start if appropriate



Conducting Third Party Notice

Letter to third party:

Detail request

Explain record(s) at issue or provide 
copy(s) (recommended)

Provide IPC Test

Inform of due date for 
representations

Advise they will be informed of 
decision and will have right to appeal

Contact information



Fee Estimates/Interim Decisions Reg 460(7)/823(7)

If cost of processing estimated to 
exceed $100.00 - issue a fee 
estimate/interim decision

Issuance of estimate suspends request 
until deposit (I/2 estimated fee) paid

Send fee estimate as soon as possible –
once deposit received clock re-starts 

Should also consider informing 
requester of time extension (if required)



Fee Estimate
Based on search time (not P.I. 

Requests), record preparation, 
photocopying, computer programming & 
any other costs under regulation 460/823

Conduct limited search of each 
information bank (paper/electronic) for a 
representative sample (as opposed to a 
random sample)

Must provide requester sufficient 
information to make an informed decision 
– detail the estimate and describe steps 
taken



Interim Decision

Determine possible severances 
based on preliminary review of 
records

Provide requester with a brief 
explanation of the application of 
exemptions/exclusions

An interim decision cannot be 
appealed – only the fee estimate 

Advise of right to request fee 
waiver



Record Review/Decision Making

Program Area identifies sensitivities/provides 
recommendations – FOI staff apply the law

Large institutions assign Program Area Contacts

Tie Breaker Meetings to settle disputes

Prepare effective Sign-Off Package including:

Copy of request

Briefing note

Issues note (if necessary)

Decision Letter

Highlighted records and record index

Sign-off sheet (for multiple approvals track in/out 
dates)



Organizing Records

Options for organizing records:

Chronological

By Program

By “Type”

Eliminate duplicates 

Have all records been provided (look for 
attachments/references to other records)

Prepare record index



Records Severance S10(2)/4(2)

Head shall disclose as much of the 
record as can reasonably be severed 
without disclosing information that falls 
under an exemption

If  not decipherable after severance -
deny access

For purposes of fee calculation “record 
preparation” is the time spent physically 
severing record – does not include 
review time

Past IPC Orders have established up to 
2 minutes/page for record severance



Recommendation Briefing Notes

An effective briefing note aids speedy decision 
making

Provide Background info to put decisions in 
context

Explain application of exemptions and 
reference past IPC decisions 

Note any previous similar requests and 
outcomes 

EXCERCISE OF DISCRETION - Give “pros 
and cons” of any decision – e.g. likelihood  of 
appeal and speculation on outcome

Make clear recommendations 

Verbal briefings an alternative



Exercise of Discretion

TWO STEP PROCESS:

Does the exemption apply?

Is there a need to withhold the information?

If exercise of discretion is not evident the IPC 
will “return” the decision to the institution

IPC cannot substitute its own discretion

Also an element of discretion in some 
mandatory exemptions



Decision Letter

Description of request

Statement of decision and identity of decision maker

Make letter complete: explain reasons for decision to 
avoid/prepare for appeals 

Use plain language/avoid jargon

Enclose cited sections with decision

Index of records when practical

Third party appeal right (TPN requests)

Fee calculation – right to request waiver

Right of appeal/IPC contact information

Call requester, explain decision if possible

Review and edit, then profff reed again



Fee Waiver S57(4)/45(4)

Two main criteria for fee waiver:

1. Financial hardship

2. Dissemination of record for benefit of public health 
and safety

Onus is on requester to prove (IPC has ordered that 
institutions can require financial records to substantiate 
hardship)

Decision not to grant can be appealed

Regulation 460(8)/823(8) provide additional factors:

Whether access to the requester record is granted

If fee is $5.00 or less/fee too small



Issues Management

An issue is considered contentious when: 

Requested information could be made public

A matter has been raised in a public forum (e.g. 
Open Council Meeting or Question Period) 

The institution has been receiving a lot of mail or 
phone calls about a particular subject

SOURCES:

Media

Political Parties

Community Groups protesting/demanding action

Advocacy Groups



Issues Management

Heads-up of request immediately provided to:

Senior Management

Communications

Program Area

Issues Note developed to coincide with release:

Identifies issue 

Provides messaging (high level bullet points) 

Background section

Describes records being disclosed

Provide notification of decision/record release date



Resources – MGS Website

http://www.accessandprivacy.gov.on.ca
Acts

Manual

Annotation

Orders

Search

Publications/Guidelines



Request Checklist

� Is the request in writing?

� Is the request being made under the Act?

� Does the request provide sufficient detail to initiate a record 
search?

� Is there an alternate means of access (outside the FOI 
process)?

� Does the request need to be forwarded to another institution?

� Was the request accompanied by an application fee?

� Have program areas been consulted prior to any clarification?

� Does the request require a “heads-up” for issues management 
purposes?



Request Clarification Checklist

� Review the request with staff of the program area.

� Identify any ambiguities in the wording of the request.

� Are processing costs going to be substantial/prohibitive? Are 
there alternatives that would save time/money?

� Would it be beneficial to have program area participate in a 
clarification call with the requester?

� Points to discuss with the requester:

� Describe the FOI process;

� Clear up any ambiguities in the request (timeframe?);

� Raise any alternative options and describe benefits;

� When possible establish expectations re. 
timing/costs/decision.

� Confirm any clarification in writing. 



Frivolous & Vexatious Checklist

� Are there reasonable grounds for the request?

� Is there any evidence to suggest the request is not being 
made for a legitimate purpose (for a purpose other than to 
gain access) – has it been submitted to harass?

� Review any previous requests to determine if there is a 
pattern of conduct. 

� Has the same information been requested (re-visiting 
issues)?

� Has the requester exhibited harassing behaviour?

� When issuing a frivolous & vexatious decision does your 
letter:

� Include a statement informing the request is declared to be 
frivolous & vexatious and will not be answered;

� Give reasons for the decision;

� Inform the requester of their right to appeal.



Records Search Checklist
� Identify all program areas and provide a copy of the request. 

� Confirm that all involved in processing have a clear understanding 
of the request. 

� Establish a deadline for the program area’s response. 

� Is there a need for a time extension:

•Large volume of records

•Consultations outside of institution required

� Have all record media been searched:

� Hard copy on-site files

� Retention schedules (off-site record storage)

� Electronic files including e-mail accounts/shared drives

� Have staff recorded search time for fee calculation purposes?



Fee Estimate/Interim Decision Checklist

� Will costs exceed $100.00?

� Conduct a search for a representative sample of records -
record search steps taken and estimate time to complete each 
step.

� Review representative sample of records – if 
exemptions/exclusions will be applied estimate record 
preparation (severance) time. 

� Are there any other costs to consider:

� Developing a computer program to extract information

� Invoiced costs 

� Prepare fee estimate/interim decision letter:

� Describe all steps taken in preparing the estimate and 
the estimated cost for each (search/photocopying/record 
prep.)

� Estimate of how much information will be disclosed



Fee Estimate/Interim Decision Checklist

� Prepare fee estimate/interim decision letter cont.:

� Provide an interim decision (possible 
exemptions/exclusions) and identify decision maker

� Seek deposit (50% of estimate)

� Inform of right to request fee waiver

� Inform of right to appeal fee estimate  (not interim 
decision)

� Establish close by date for receipt of deposit (30 
days)

� Provide contact information



Organizing Records Checklist

� Have all responsive records been identified?

� Has the program area provided recommendations on 
disclosure?

� Organize records for ease of understanding:

� By Program Area

� Record Type (e.g. briefing notes, e-mail, 
correspondence)

� Chronologically.

� Remove duplicates.

� Prepare a record index.



Processing Records Checklist

� Is a time extension required due to:

� Volume of records?

� Need for consultations outside institution? 

� Review records and disclosure recommendations to 
determine if:

� Mandatory exemptions or exclusions apply;

� Discretionary exemptions could apply.

� Do override provisions prevent the application of 
exemptions?

� Is there a need to notify third parties?

� Are there processing fees – is a fee estimate required 
(see Fee Estimate/Interim Decision Checklist)?

� Are there grounds for a fee waiver? 



Decision Letter Checklist

� Re-state the request.

� Provide a clear decision statement and identify the individual 
responsible for the decision (if not the signatory).

� Describe the responsive records and/or include a record 
index.

� Use plain language – avoid jargon and acronyms.

� Explain the application of any exemptions/exclusions (don’t 
just quote the wording of the exemption).

� Include copies of exemptions/exclusions cited.

� If third party notice has been conducted explain the 30 day 
appeal period prior to record release. 

� Include a breakdown of any fee and explain the right to seek 
a fee waiver.



Decision Letter Checklist

� If a fee is owing include a “close-by date”.

� Do not disclose records until fee is received.

� Explain the right to appeal to the Information and 
Privacy Commissioner (IPC) and provide:

� IPC contact information

� Notice of the appeal fee

� They should provide IPC with a copy of the decision 
letter

� Call the requester as decision is released if there is a 
need to provide an explanation of the decision.



Rafael Eskenazi
FIPP Director, University of Toronto
McMurrich Building, Room 201
12 Queen’s Park Crescent West
Toronto, ON  M5S 1A8

Tel:  (416) 946-5835
Fax: (416) 978-6657
E-Mail: Rafael.eskenazi@utoronto.ca

Speaker Contact Information


