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Learning Objectives Agenda Overview

1. Defining capacity, consent Consent and Capacity of:

and informed consent. Individuals

2. Elements of consent. Minors

3. What does the law say Attorneys and Guardians
about informed consent? Seniors and Persons with
4. Who is likely to be affected Some Mental Disabilities
by this issue? Deceased Persons

5. Recommended strategies.



Defining Competency, Consent and Informed Consent

Capacity: Capacity requires the ability to “understand
information which is relevant to making a decision and to
appreciate the reasonably foreseeable consequences of a
decision or lack of decision”.

—[see the Substitute Decisions Act, ss. 6 & 45 for definitions
of incapacity to manage property or personal care]

-there is a legal presumption of capacity for adults

-There is presumed capacity for minors over age 16 under
FOIPPA [s.66(c)], MFOIPPA [s.54(c)] and PHIPA [s. 21(4)].

-In the context of privacy and access, capacity requires that
the person be aware of the personal information being
requested, understand the scope and nature of the request,
understand the impact of disclosure or non-disclosure,
including the fact that the personal information may not be
further protected if released.

 PHIPA, s. 21(1) also defines capacity to consent as the
“understand and appreciate” test.



Defining Competency, Consent and Informed Consent

Consent may be deemed, express or implied.*

Deemed Consent: refers to consent implicit from the face of the
record itself.

—Order P-138 discusses “deemed consent” to list of names of
Board members on letterhead. See also Orders P-154, P-171 &
P-172.

— Under PHIPA, deemed consent is not permitted as a type of
consent.



Defining Competency, Consent and Informed Consent

Express Consent:

—“For consent to be truly meaningful, that consent must be given
on an informed basis and must be given voluntarily. This is the
hallmark of consent—that it be voluntary in nature. If consent is
not both informed and voluntary, its value is diminished so greatly
that, in our view, it may be rendered meaningless”. Investigation
Report 194-001M

—Where confidential information is provided and specifically
stated that it should not be shared without consent and severance
was impossible, it may be subject to the exemption under s. 49(b)
of FOIPPA: P-196.

—Collection of an individual's personal information, other than
directly from the individual, requires the person’s consent: Order
193-085P where medical information was collected directly from a
physician, without the knowledge or consent of the patient. But
see also Order 193-016M where a “reasonably compatible”
consistent purpose does not require specific consent to release
medical information to process a disability claim.

—EXxpress consent must relate to all of the personal information to
be disclosed: Report 196-071P.



Defining Competency, Consent and Informed Consent

Implied Consent:

Implied consent requires that a person must reasonably expect that
the information would be disclosed to the third-party recipient. See
Investigation Reports PC-000020-1 and 198-014P where disclosure
to researchers for a customer satisfaction survey was found not to be
within the scope of implied consent.

Consent cannot be implied where the disclosure exceeds what the
individual could reasonably expect to be disclosed for a consistent
purpose.

Implied consent is permitted by PHIPA, s. 18(2), unless the
circumstances fall within s. 18(3).

PIPEDA, Principle 4.3.6 recognizes express and implied consent.



Defining Competency, Consent and Informed Consent

Implied Consent (cont’d)

—QOrder 194-011P where correspondence to an MPP disclosed
additional personal information about a constituent which was not
required to address the issue raised by the constituent;

—Report 194-009M where specific personal information was
disclosed in a television broadcast by a School Board of Trustees,
beyond what was already disclosed by the complainant in Hansard
and a presentation to the Board.

—Report 193-037P where the disclosure of a Non Economic Loss
Assessment to a claimant’s former representative was held to be
contrary to section 42 of the Act;

—Report 193-034M where information disclosed in an Employee
History Record exceeded what was related to a claim and therefore
contrary to s. 32.



Defining Competency, Consent and Informed Consent

Informed Consent;: Consent must also be informed.

- Informed consent requires that the person consenting to
the access or disclosure be provided with a copy of the
records to be disclosed: Complaint Report MC-0010001.:
Consent to Lien by MCFS;

- Where it is impossible to provide a copy of the record
because it would divulge the contents of the record at issue,
informed consent from the individuals to whom the
document relates may not be required: P-196.

- Obtaining informed consent from some individuals may
be difficult or impossible, where the individual may not
have the mental capacity to give an informed consent.
[See Order P-281 briefly referring to informed consent
required by developmentally disabled clients to the
release of their case files.]



Elements of Consent

An individual must be capable of giving consent;
Consent must be express, implied or deemed,
Consent must be voluntary;

Consent must be informed.

PHIPA, s. 18(1) requires that consent:

Must be a consent of the individual [or an authorized
substitute];

Must be knowledgeable;
Must relate to the information; and
Must not be obtained through deception or coercion.

In addition, section 18(2) requires that consent may be
express or implied.



What does the law say about “informed consent™?

“Informed Consent ” as defined by the law generally relates to issues
iInvolving consent to treatment of medical procedures. However,
certain principles are set out in the cases which describe the duty of
disclosure required to obtain informed consent. Applied to the context
of informed consent to disclosure of personal information, these
include:

—The individual should be advised of the nature and extent of the
request (and be provided with a copy of the records which have
been requested);

—The individual should be informed of the right to consent or
refuse consent to the disclosure; and

—The risks of disclosure should be provided to the individual,
including the risk of further disclosure by the requester without the
individual’s additional consent.

Case law: Hopp v. Lepp [1980] 2 S.C.R. 192 at 210;
Nichols v. Young [2002] O.J. No. 515 (S.C.J.);
Brassard v. Germain [1993] O.J. No. 2590 (C.A.);
Robinson v. Jones [2000] O.J. No. 2530 (S.C.J.);
Eggleston v. Barker [2003] O.J. No. 3137 (S.C.J)
Canadian Aids Society v. Ontario [1995] O.J. No. 2361



What does the law say about “informed consent”?

PHIPA refers to “knowledgeable” consent, rather than
“informed” consent: s. 18(5).

Under PHIPA, a consent is knowledgeable if it is reasonable
to believe that the individual knows:

the purposes of the collection, use or disclosure; and

that the individual may give or withhold consent.



Who is likely to be affected by this issue?

Individuals
Minors (under age 16; over 16)
Attorneys and Guardians

Seniors and Some Persons with
Mental Disabilities

Deceased Persons



Recommended Strategies

INDIVIDUALS

Obtain voluntary, informed consent to disclosure, including:
—Provide copy of records requested,;
—Advise of individual’s ability to consent or refuse disclosure;
—Question any reasonable concerns about capacity to consent;

—Advise individual of the risks of consenting to disclosure, including
risk of further disclosure without individual’s consent.

Best practice is to obtain express consent to disclosure and do not rely
on implied or deemed consent, unless necessary.

Question capacity to request access if the written request raises
concerns.



Recommended Strategies

MINORS
Under age 16 [FOIPPA, s. 66(c); MFOIPPA, s. 54(c)]:

“Any right or power conferred on an individual by t his Act may be
exercised,

...iIf the individual is less than sixteen years of ag e, by a
person who has lawful custody of the individual”.

Order M-100: School board granted partial access to parent of children under age 16.

Order M104: Where a divorce decree grants custody of a child under age 16, the
non-custodial parent cannot rely on s. 54(c) to access the child’s personal
information.

Order M-484: Where a parent has a right of access but another parent has legal
custody, the parent with access will not be entitled to rely on s. 54(c) to
obtain access to the child’s information.

Order M-642: Both parents of an 8 yr. old child entitled to make request with authority
under s. 54(c). No discussion of custodial arrangements.

Order M-780: Mother provided written confirmation that she had legal custody of son.

& PO-2201: Fact not disputed by any other party to appeal. See Order P-1157 which requires
that some evidence must be provided. See Order PO-2255 where it was “not in
dispute” that the requester parents had custody of the child under age 16.



Recommended Strategies

Order P-1189:

MO-1322:

Order MO-1535:

Order PO-1246
MO-1480:

Order P-673:

MINORS (cont’d)

A parent who has neither custody or access rights to the child is not
entitled to access under section 66(c).

A parent cannot exercise rights under s. 54(c) if the child died under the
age of 16 years.

Mother who cannot demonstrate legal custody not entitled to rely on s.
54(c). Similarly, a parent who has given up custodial rights cannot
exercise a right of access under s. 66(c): Order PO-2407.

A parent with a right of access to the child may access information of &
his or her child under 16 consistent with rights under the Children’s Law
Reform Act.

A parent may only exercise rights under s. 66(c) if the request is in the
child’s best interest.

Obtain evidence of parental custody or right of access;
Obtain evidence of age of child (under age 16 or claiming to be 16);
Obtain reason for request (in child’s best interest).



Recommended Strategies

MINORS (cont’d)
Age 16 or older:

—Age 16 is the age of consent to exercise rights under FOIPPA or
MFOIPPA.

Obtain evidence of age of child if unknown.

Child age 16 or older has the same rights as any other individual under
FOIPPA and MFOIPPA.

Special caution should be taken to ensure that voluntary, informed
consent is obtained if a person is under the age of majority (age 18 in
Ontario).

PHIPA, s. 23(3) recognizes that a child under age 16 may be capable of
consenting and if so, in the event of a conflict with the substitute’s decision,
the decision of the child prevails.



Recommended Strategies

SENIORS & PERSONS WITH MENTAL DISABILITIES

Presumption of capacity to request access and consent to disclosure; no
special rules under FOIPPA or MFOIPPA,;

Voluntary, informed consent is required for disclosure;
Best practice to obtain express consent (same rules as individuals);

Does the actual consent or the written request raise any concerns about
the individual’s capacity?

—If not, it is reasonable to rely on the presumption of capacity in the
absence of any contradictory information;

—If so, inquire whether or not the individual has a guardian or attorney;

—If so, ask the individual if you can talk to someone else about his or
her request or consent.



Recommended Strategies
ATTORNEYS AND GUARDIANS

“Any right or power under the Act may be exercised by an
individual’s attorney under a continuing power of a ttorney, attorney
for personal care, the individual’s guardian of the person or the

individual’s guardian of property”.: FOIPPA, s. 66( b); MFOIPPA, s.
54(b).
PHIPA, s. 23(1) 5. permits a consent from “a person  whom an Act of

Ontario or Canada authorizes or requires to act on behalf of the
individual”.

The exercise of the right or power must be within the scope of the
authority of the guardian or attorney. For example,

—Property guardians and attorneys may make decisions regarding the
incapable person’s assets, income, benefits and other types of
property.

—Guardians and attorneys for personal care may make decisions
regarding health care, clothing, shelter, hygiene and safety.



Recommended Strategies

ATTORNEYS AND GUARDIANS (cont’'d)

It may not be clear who has the authority to request or consent to
disclosure of the information to be released. Onus is on the requester or
the substitute consenting to demonstrate they have authority to make the
decision. For example, a substitute with authority over property of an
iIncapable person may require access to health records for litigation
purposes;

Obtain a copy of the substitute’s authority — a copy of the continuing
power of attorney or guardianship certificate or court order.

If in doubt that the person is under guardianship for property or personal
care, check the public Register of Guardians at (416) 327-6683 by
identifying the individual. If a guardian has been appointed in Ontario, their
contact information can be disclosed pursuant to law.

Order PO-1093: Guardian’s authority is not absolute. Small portion of
record released to father of Individual under guardianship.



Recommended Strategies

DECEASED PERSONS
FOIPPA, s. 66(a), MFOIPPA, s. 54(a), PHIPA, s. 23(1 ) 4.

FOIPPA and MFOIPPA grant privacy rights of a deceased person to the
“personal representative” of the estate. Exercise of the deceased’s rights
IS permitted only for purposes of “administration of the deceased’s estate”.

Order PO-2354 stated that where the validity of the Will of the deceased was being
guestioned, there was no “personal representative” within the meaning of the Act and
production of Letters Probate, Letters of Administration, Certificate of Appointment of
Estate Trustee would be required. See Order PO-2215 where the Certificate must be
iIssued by the Court. The status of “personal representative” must be documented and not
based on mere assertions: Order PO-2275. Where the requester does not provide
evidence of status as “personal representative” or that the records are required for
purposes of administration of the estate, s. 66(a) cannot be relied upon for access: Order
PO-1715.

Order M-400 — the requester was the personal representative and produced Letters of
Administration. The request was not “for the purposes of administration of the deceased’s
estate” because a lawsuit for wrongful death would not form part of the assets of the
deceased person because of the prohibition in s. 38(1) of the Trustee Act. To the contrary,
see Order MO-2025 (March 7, 2006) where an existing civil action naming the deceased’s
estate as plaintiff, in the absence of evidence to the contrary, is sufficient to demonstrate
access “for purposes of administration of the deceased'’s estate”.



Recommended Strategies

DECEASED PERSONS (cont’d)

FOIPPA, s. 66(a), MFOIPPA, s. 54(a), PHIPA, s. 23(1 ) 4.

Order MO-1365 — The requester was the named executrix in her husband’s Will, which
had been produced. Letters Probate had not been issued by the Court and there was no
intention to apply for them. The IPC ordered that this was insufficient to establish the
requester as the “personal representative” of the estate under s. 54(a). See also Order
MO-1449 where a Certificate of Appointment as Estate Trustee is required as written
evidence of the requester’s authority to deal with the estate of the deceased. To the
contrary, see Order MO-2025 (March 7, 2006) where the adjudicator held that production
of a Will naming the requester was sufficient evidence of the requester’s status as
personal representative, on the basis that a Will conveys authority to act and does not
depend on any action by a Court.

Order MO-1850 provided that a Certificate of Appointment as Estate Trustee was
sufficient to establish the requester as the “personal representative” but access to police
records was denied as they did not relate to the administration of the deceased’s estate.
See also Order PO-1849 and Order PO-2350. In Order PO-2280-1, a requester could not
rely on s. 66(a) if the request is not for the purpose of administration of the deceased’s
estate.



Recommended Strategies

DECEASED PERSONS (cont’d)

FOIPPA, s. 66(a), MFOIPPA, s. 54(a), PHIPA, s. 23(1 ) 4.

PHIPA refers to an “estate trustee” or “the person who has assumed
responsibility for the administration of the deceased’s estate, if the estate
does not have an estate trustee”. It remains to be decided what evidence
will be required to satisfy an institution by a “person who has assumed
responsibility”. In the absence of a formal court appointment or
appointment by Will, this may include: a person who has paid for the
deceased’s funeral, a person who has advertised for creditors of the
estate, or the Public Guardian and Trustee who has statutory authority to
act as estate trustee in the absence of a formal appointment.

“Estate trustee” is the modern term for a “personal representative”, which
includes an executor, executrix or administrator. It appears in Rule 74 of
the Rules of Civil Procedure, but has not yet replaced “personal
representative” in the Estates Administration Act or the Trustee Act.



WHEN RESPONDING TO ACCESS REQUESTS, CONSIDER:

*\Who has the authority to consent for a minor, incapable or
deceased person differs under FOIPPA, MFOIPPA, PHIPA and
PIPEDA . Check the applicable legislation.

oIf you are disclosing personal information of an individual, have
you obtained express, voluntary, informed consent from a
capable adult or a minor who is at least sixteen years of age?

« |f the individual consenting is not the person to whom the
information relates, have you obtained copies of the authority of
the requesting individual to access another person’s
information? This might include a copy of. a power of attorney,
birth certificate of a child, custody order for a child, court order
or certificate appointing a guardian, notarized copy of Will or
Certificate of Appointment as Estate Trustee.
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