OFFICE OF THE INFORMATION
AND PRIVACY COMMISSIONER

NEWFOUNDLAND AND LABRADOR

Working Effectively With the
Commissioner’s Office

From Working Towards Informal Resolution to Draftin g Formal Submissions




. First Contact With the
@ Commissioner’s Office (OIPC) (1)

You are the Access Coordinator for a Public Body.
You have heard from an Access & Privacy Analyst at
the OIPC - someone has filed a Request for Review In
relation to records which were withheld under certain
exceptions of the ATIPPA. (This presentation will focus
on this typical example, although there are other types
of Reviews and Complaints under ATIPPA).

The OIPC will include with its letter to you a copy of
the Request for Review form, which indicates the
specifics of the Request for Review, and outlines what
iInformation the Applicant is seeking to receive in order
to resolve it. 2



First Contact with the OIPC (2) //P)

At this point, you should make sure you have claimed all applicable
exceptions. You have a window of 14 days following filing of the
Request for Review to claim any additional discretionary exceptions.
You must notify the Applicant and the OIPC within this period.

The OIPC will also send you a document entitled “Preparing for a
Review,” which is meant to give you some guidance on the process.

You will be required to forward copies of the records to the OIPC.
This includes records you provided to the Applicant, as well as a
complete copy of any records which were severed or withheld, along
with notations showing which exception(s) you relied on, & all
correspondence related to the Applicant’'s Request.



Purposes & Advantages of
Informal Resolution

Informal Resolution generally starts once the OIPC
has received the responsive records from you. On rare
occasions, however, the issue can be resolved before
the records are received by the OIPC — could be a
simple misunderstanding.

The key element of informal resolution is open and
frank dialogue . If you do not wish to engage in an
open discussion with the OIPC Analyst assigned to
your file, the chances of informal resolution will be

greatly reduced.

If you are certain there is nothing to discuss in informal
resolution, tell us right away. 4



This discussion is on a “without prejudice”
basis, meaning that we will not hold you (or
the Applicant or any Third Party, If
applicable) to something you said during
that process. Equally, opinions given or
points made by the OIPC Analyst during
that process should not be assumed to be
“carved In stone,” but rather discussi.n @

points. lz )
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One useful approach is called “interest-
based”. The OIPC Analyst will try to move
beyond the “position” taken by the Applicant
and the Public Body, towards their interests.
The Analyst will clarify what information the
Applicant wants, which may not be clearly
reflected in their original access request.

Further, a Public Body may find that its
Interests can still be protected by withholding
less information than it originally intended.
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In more clear cut cases, the OIPC Analyst
may start by having a straightforward

discussion with either the Applicant or the
Public Body (or Third Party) to say that:

a) The Applicant has likely gotten all of the
iInformation they are entitled to under the
ATIPPA, or

b) the Public Body decision to withhold
iInformation does not appear to be
supported by the ATIPPA. 7



Agree on the Easy Stuff First (1)

The Analyst may ask questions and offer
opinions on some of the exceptions which
have been claimed for certain information.
Their purpose is to try to understand the
Public Body’s position. If the Public Body is
unable to explain, in response to these
guestions or statements, how or why a
certain exception should apply, the Analys
will suggest that the information b :
to the Applicant.




Agree on the Easy Stuff First (2)

Agreeing to release additional information in
iInformal resolution does not necessarily “set
a precedent.” It doesn’t have to mean that
you are conceding that a certain exception
doesn’t apply to certain information. Most
exceptions are discretionary, and from your
point of view, the Public Body can exercise
its discretion to release the mformatlon
during informal resolution.




Agree on the Easy Stuff FirstW

If you can agree to release some information
for which the exceptions claimed may not, in
retrospect, have been a great fit, or for
which you have decided to exercise some
discretion, that may satisfy the Applicant.

The OIPC Analyst can work with the
Applicant to focus and fine-tune their

request, so that it doesn’t result in drawn

out settlement discussions and a Report
which doesn’t even focus on the information
the Applicant actually wants. .



What if it Can’'t Be Settled
Informally?

]
There is still a lot of value in pursuing informal
resolution as far as it can go. Getting the “easy stuff”
out of the way allows for a more focused
Commissioner’s Report, and means that Public

Bodies can focus their formal submission on the few
outstanding issues, rather than trying to meet the
burden of proof on a wide range of different
exceptions.

Also, If there has to be a Commissioner’s Report, the
Public Body will want it to be short and to the point,
rather than pointing out that the Department was way
off the mark on some of the claimed exceptions.
Getting the “easy stuff” out of the way works in favour.

of such a result.



File Moves to the
“Formal” Stage

The Public Body and Applicant will be given the
opportunity to file a formal submission with the
Commissioner’s Office within a given time frame.

For Applicants, their submissions are often not as
crucial. Not having access to all the records
(obviously), they are not as well positioned to argue
whether exceptions apply or not.

For Public Bodies, a thorough, professional formal
submission is a virtual necessity, because they
must meet the burden of proof.
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Formal Submissions (1) /

What is the Commissioner looking for in a
formal submission from a Public Body?

The bottom line is that the ATIPPA establishes

that the burden of proof lies with the public
body (s. 64(1)).

Must prove on a “balance of probabilities” that
the exception applies.

Harms test exceptions: must show

“reasonable expectation of probable harm”
(ss. 22 to 27).
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Formal Submissions (2) /ﬂ

Use the wording of the exception you are relying on
and explain how the exception applies to the
particular information you wish to withhold.

You may find it useful to refer to previous OIPC
Reports where the same exceptions you are using
have been interpreted already. See our “Table of
Concordance.” You will also find references to case
law in many of our Reports, which may be worth
looking into to support your position. You are also
free to do your own legal research, which can yield
valuable results. (See www.canlii.org but beware
that there can be significant differences in the
wording of access provisions in different provinces.)
The Dept. of Justice ATIPP Office may also be able
to help with advice.
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Formal Submissions (3)

Get right down to the paragraphs and
clauses in the exceptions to make your case.
If the information at issue is not identical to
that described in the exception, show how it
IS similar, or make analogies.

If precedent is against you, explain how/why
the facts of that case are different than the
one you are dealing with.

No need for “legalese” — plain language is
welcome and helpful.
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Formal Submissions (4) @

(Discretion is the Better Part of Valour!) \

7
If you wish to withhold information using a discretionary
exception, you need to first be able to show how the
exception applies, as discussed already.

Secondly, you should be able to say why the Public
Body did not exercise its discretion to release it,
regardless of whether the exception technically applies.
For example, given the purpose of the ATIPPA, was it
necessary or important to withhold the information? In
that sense, it might be helpful to consider all
discretionary exceptions as having a low-level harms
test. (If there is no harm, why not release it?)
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Formal Submissions (5)

(Discretion is the Better Part of Valour!)

The Commissioner can Review whether you
have met the burden of proof to apply the
exception, but he can also look at whether the
Public Body considered whether to exercise
discretion. As long as it can be shown that the
Public Body met the burden of proof and
legitimately considered the exercise of
discretion, we will not take issue wi' /">

decision. / »
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Formal Submissions (6)

Does the Applicant get to see your
submission/do you get to see theirs? No —
we don’t exchange submissions. If a reason
were to arise to share submissions, we would
not do so without permission. (There have
been cases where a file has been settled
after formal submissions are filed, prior to a
Report being issued, because new
iInformation has come to light). 5
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Formal Submissions (7)
L 1

Be prepared, however, that we need to use the
iInformation in your submission to represent
your position in the Commissioner’s Report.
We will take every precaution so as not to
reveal the information you withheld in the
course of discussing your submission. |If there
are reasons in support of an exception which
would cause harm if known to the Applicant,
we will consider accepting that portion of your
submission “in camera.” Discuss this with the
OIPC Analyst first. 1



TIps

Section 27 is a three-part harms test — make

sure you can meet all three

Write passages you would li
Commissioner’s Report.

narts of the test.

ke to see In the

You may provide the OIPC with any
documentary evidence you feel will support
your position. Must be relevant to the matter at
hand (not a time to settle old scores with

difficult applicants).
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Common Problems with _[®)

Written Submissions (12

Not provided at all! (Burden of proof not met.)

Does not address all of the exceptions
claimed. The Commissioner has repeatedly
stated in Reports that if there is no intention to
support the use of an exception, it should be
dropped, or better yet, never claimed in the
first place. (Burden of proof not met.)

Submission consists of list of exceptions and a
basic statement that the exceptions apply to

the information which was severed. (Burden of
proof not met.) 2




Common Problems with

Written Submissions (22

Submissions provided late with no request
for extension and no explanation. (Risk of
not being considered by the Commissioner.)

Insufficient explanation of how the
exceptions apply to the information you wish
to withhold. (Burden of proof not met.)

Lack of clarity in language. (We may miss
what you are trying to get across.)
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Common Problems with

Written Submissions (32

~allure to address issues or questions which
nave arisen during the Formal Investigation
orocess. (Commissioner left to form
conclusions without your point of view on
those Issues/questions.)

Submissions are contrary to court precedent
and/or previous OIPC decisions.
(Commissioner’'s recommendations go
against Public Body.)
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Questions




